GUIDE TO MOOTING

OVERVIEW 

It is manifest that when seeking to instruct on the acquisition or development of an art or skill it is often easier to identify those things which an artist should not do, as distinct from those which they should.  Advocacy is no different. Unfortunately it is those who most often seek to teach advocacy who perpetuate or encourage erroneous behaviour and conduct in fledgling advocates.  This “guide” seeks to remove common errors made by advocates which whilst not fatal to their cause (or that of their client (or purported client)) hinder rather then assist in the discharge of their duty.  To this end, this guide seeks to outline the “do’s” and “don’ts” of advocacy in mooting but should not be taken as conclusive of the point and every advocate must be permitted to develop their own distinctive style.  

CHECK LIST

Before commencing work on any moot you must ensure that you have the following:

(a) a complete copy of the moot problem; 

(b) a complete copy of any rules;

(c) any clarifications issued from time to time by the host.

Each of these must be read thoroughly.  Do not fall into the trap of ignoring the rules of the moot as they may vary significantly depending on the competition. Pay particular regard to the weighting given to written and oral submissions and requirements as to length and form of written submissions.

COMMON ERRORS 
Generally speaking the moot consists of two elements; the first being legal/factual argument (substantial element) and the second being delivery of the argument (superficial element).  The errors commonly made by mooters, for the most part, result from inadequate preparation and are easily corrected.  In the case of the substantial element they include:
(a) failing to properly read and identify the practical operation of legislation and associated regulations;

(b) failing to properly identify the ratio of case law and determine whether it is binding, highly persuasive, persuasive or only assistive;
(c) failing to consider the broader legal implications for the proposition which they are putting forward (i.e. what impact the outcome advocated for would have beyond the instant case);
(d) omitting to turn their mind to matters beyond those which are immediately apparent (i.e. think outside the square);

(e) tendency towards dismissing arguments put forward by opposition;
(f) omit or extend factual matters.

In the case of the superficial element, mooters often make the following errors;

(a) employ ambiguous or superfluous language;
(b) engage in discourteous or competitive behaviour toward other competitors;

(c) develop an inexplicable attachment to their “client” and their cause to the extent that they become emotional involved in a fiction;

(d) transfer otherwise appropriate behavioural patterns to a context demanding of formality;

(e) fail to show due deference to the bench.
BEST PRACTICE 
There is no simple formula by which advocates can discharge their obligation in and out of court.  However there are some general rules which must always be complied with by virtue of a legal or ethical obligation or by custom or convention.  These require that an advocate:

(a) be candid and disclose any relevant legal principle or judicial statement which may assist the judge in determining the matter before them even if it is adverse to the client’s position;
(b) clearly and concisely articulate the factual matrix without omission and unnecessary emphasis or exaggeration;

(c) display courtesy to both the bench and opposing counsel. 
CASE LAW 
The following provides a summary of the requirements for citing and referring to case law.  

(a) The Australian system of precedent means that courts of lower jurisdiction are bound by the decisions courts of superior jurisdiction unless the Court is able to properly distinguish the matter before it on a factual basis.  The relevant judicial heriarchy is as follows:

HIGH COURT OF AUSTRALIA


INTERMEDIATE COURTS OF APPEAL 

(COURTS OF APPEAL (FEDERAL AND STATE)AND COURTS OF CRIMINAL APPEAL)


STATE & FEDERAL SUPERIOR COURTS 


INTERMEDIATE COURTS 

(DISTRICT & COUNTY COURTS)


LOCAL & MAGISTRATES COURTS


TRIBUNALS AND ADMINISTRATORS

(b) since the enactment of the Australia Act 1986 (Cth) decisions of the Supreme Court of the United Kingdom (formerly the Judicial Committee of the House of Lords) and the Privy Council after that date are persuasive only on Australian Courts.
(c) based upon the above information, it is important to know whether a decision is binding on the court in which you are appearing.  Also remember that a Court may be unwilling to overrule its own decision because of the time which has elapsed since the enunciation of a principle but it is never bound by its own decision where it is wrong in law. 

(d) decisions of members of the House of Lords are correctly referred to as “speeches” (i.e. “Lord Wilberforce in his speech in Boardman v Phipps [1967] 2 AC 46) and decisions of the Privy Council either per totam curium or otherwise are referred to as advices (i.e. “Lord Templeman in his advice to her [or his] Majesty in The Attorney-General for Hong Kong v Reid [1994] 1 AC 324”).
(e) o decision of a court outside Australia is binding on an Australian court. 

(f) when citing a civil case “v” should be pronounced “and” (i.e. Donoghue and Stevenson) unless there is more than one plaintiff or the plaintiff is an entity which has the word “and” or “&” in the name (e.g. Attorney General v John Fairfax & SonsLtd) which appears in the citation, in which case the “v” is pronounced as “against”;

(g) in a criminal case “v” should be pronounced as “against” (i.e. R v Markarian) although “and” is acceptable.  In criminal cases “R” is always pronounced as “the Queen or the King” depending on whether the sovereign was a male or female at the time of the decision (reference will need to be had to the regnal years to determine this).
(h) a full citation should always be given for every case and leave to dispense with full citations never sought, simply state the citation once and quote the name in short form thereafter (e.g. Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129 is stated and then referred to thereafter simply as “Engineers Case”).
(i) a reported version of a decision (that which is reported in a law report such as the Commonwealth or Australian Law Reports) should always be cited or referred to in preference to an unreported decision (one which is not reported in a law report).  In the case of High Court decisions, all High Court decisions (excluding special leave applications) are reported in the Commonwealth and Australian Law Reports and cases should be cited using one of these citators and not the Court’s own reporting system where possible.
(j) Below is a list of commonly referred to citations and the correct means of citing them:
Appeal Cases (reported decisions of the Supreme Court of the United Kingdom, House of Lords or the Privy Council) e.g. Attorney-General for Hong Kong v Reid [1994]      1           AC     324


Year    Volume   Report  Page reference within report.

The decision should be cited as being The Attorney-General for Hong Kong and Reid a 1994 decision of the Privy Council which appears in volume 1 of the 1994 Appeal Cases Reports at page 324.
Australian Law Reports (reported decisions of the High Court of Australia) e.g. Western Australia v Commonwealth (1995) 183 CLR 373 
PAGE  
1

