University of
Western Sydney

T L A
_ & NE B
Law Students Association

1st ed.



WWW.UWSLSA.COM.AU

Bail Application Guide

University of Western Sydney Law Studentsd Associ

Authors;
Jared Bennett

Bharath Balasubramanian

With Thankgo The NSW Bar Association
And

Adjunct Professor, The Hon. Brian Sully Q.C.

a Jared Bennett and Bharath Balasubraniifidn
c/o University of Western Sydney Law Students Association,
Building 22, Campbelltown Campus, University of Western Sydney,
New South Wales, Australia

For more information please visit www.uwslsa.com.au




WWW.UWSLSA.COM.AU

Table of Contents

Introduction to Bail Applications

What is Bail?

The Presumptions on Bail

The Section 32 Considerations
Conditions of Ball

A final note on the Bail Act

Appendix 1 - Extract from R v Newby

© 00 N U w N P

Appendix 2 - Practice Problems 19




WWW.UWSLSA.COM.AU

Introduction to Bail Applications

In court procedure, there are a few broad categories of hearings.

These are:
1) Hearing of principle proceedings (usually
2) Interlocutory applications
3) Appeals

The first relates to the ultimate hearing before a court of the main issue over which the parties argue. It me
trial or summary proceedings

The second relates to proceedings that occur in between the filingrafibating process and the handing dowi
of the judgment in the case. Thesehaee tbéeitnrwe e n & h asdhe trial @ summaNhpeceeding will
determine the ultimate issue to be answered, the interlocutory proceeding will determine aquuiattthbé
answered along the way.

The third relates to the request of a higher court / tribunal for a review of a decision.

For instance, let us consider the context of a criminal trial for murder. The following hearings might have t
held

(ther e would be others, which for simplicityds sa
EXAMPLE S:
1. Bail applications: hearing to determine whether the accused person should remain in custody ut
or her trial is determined
2. Committal proceedingsearing to determine whether the trial for an indictable offence should
proceed.
3. Directions hearings: interlocutory hearing to monitor and ensure the preparation of the matter by

party and to coordinate procedural matters before the trial.

4. Trial: the principle proceeding where the court determines the guilt of the accused.

The lines between thagpes of hearirsg@re not always easily identified.

As can be seen frotme examplea bail application is an interlocutory proceeding. It is Hotahéetermination
of whether someone is innocent or guilty of an offence with which they are charged. Rather, it is a hearing
must happen 6along the way?o.
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What is Bail?

Bail is defined in thgail Act 1978 NSW) ( 6Bai l A c ttidh Yo be dt libertyn eirsstead ofina u t |
custodyao.

A bail application is an application to a court or other authority, for the right to be at liberty and not held in
custody. Bail operates in the context of the criminAMiagre one has been charged antloffence under the
criminal law, then the relevant authority will have to determine balil (if relating to an offence stipulated in th
statutes this will normally be the police). The authority will have the right to refuse bail if certain cenditions
met

However, the detagd person always hastherigt apply for bail. Whether
bail 6 depends upon the outcome of the applicati

In New South Wales this area ofldve is governed by the Bail Act. Any person about to undertake a balil
application as a moot problem should at least scan the Bail Act as a whole, to understand its structure anc
Of course there provisions in the Bail Act that will always keetisedf the court in an application, namely:

1. those relating tpresumptionsin favour or against the granting of bail; and

2. those relating to theornsiderations the court may take into accoumthen determining an
application for balil

3. those relating to theonditionswhich the court may impose on the granting of balil

There are several important contexteiaisto remember about bail in New South Wales when trying to
understand the topic:

1. Bail was a dictated by the Common Law up until the introductlos Bdil Act .
2. Originally, in determining bail there were two primary considerations:
a.ls this person olikely to respond to bailc¢
hearing of the matter in which he or she has been charged?; and
b. If this person is given his/her liberty, and released to the public, is there any serious threat tc
community?
3. While the above two considerations have remained as matters to which the court should turn its att
there has been piecemeal (and sontetioteoherent amendment) to the courts bail considerations.
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The Presumptions in Ball

The Bail Act provides four general categories of presumptions in relation to bail.

It provides certain categories of minor offences for which there is a right teabedrednd also a genera
presumption in favour of bail for a range of offences.

At the same time the Bail Act provides that in certain circumstances there will be exception to the presum
bail, while in others, there is a presumption againstleas exceptional circumstances exists.

Letds have a |l ook at three exampl es:

Example 1

John was at the University of Western Sydney Rivem Barhursday night. He overheard another patron sayi
words to the effect mameitjostlike tise roora house atdJKIN; buflchllat yhe s
house, O6cause thatds what it is; shithousebo.
Johnds university pride was aroused enough for
of , Oy ouodr eo osghei!toh oaufstee,r ywah iscth he punched the ot
other man was the son of the local area commander of the NSW Police Force stationed at Parramatta.
duly charged with assault and brought before the Local Geamtzamhatta for a hearing on bail.

John has been charged with the offence of assault contra@rion®Act 1I90ONS W) ( 6 Cr i me s
The Bail At list the offences for which there is a presumption against bail, and also offences whiah pro

exception to the presumption for bail. However
general presumption in favour of being granted balil

Therefore, unl ess there are ot her inatiomhysd32 the actused
should be granted bail and retain his liberty till the matter is heard.

Take note that the presumption in favour of Bail persists, however the matter is resolved; there is
application of the s32 considerations.

Example 2

John assaults the other man, however instead o
O0Stomperd respgeotckvelg] ollbhe las dsk lseenghaiged witheausing harm us
a firearm purgant to s93 of the Crimes Act, attracting the operation of s 8B of the Bail Act, which further re
presumption against bail.

The effect of this is ¢hopposite to @t in Exampléd, which is, that the starting point is to presume that bail w
berefused unless, when the court considers the factors in s32, there is some reason not to keep Johnin c

Example 3
I n this instance, not only does the victim off.
institution, turrs t o John andd.s aAypsp,arceynat |l ngommaf erring i ns

3
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picks up the nearest pool cue and in a fit of rage beats the other man to death. John is charged with murc
enlivens s9C of the Bail Act, whiclseaia presumption against bail unless there are exceptional circumst
John must have one or more very strong considerations under s32 in order to have his liberty granted
application.

Things wamust keep in mind:

- The starting point inlzail hearing is to determine where the rules relating to presumptions lie

- If the presumption in favour of bail is negated by one of the consideratigh®h or 9B this
produces a situation where there is neither a presumption in favour of doafainst

- If the act states there is a presumption against bail, there must be prevailing reasons base
considerations to warrant a finding in favour of bail.

- If bail is to be granted in only exceptional circumstances, there must be very stiengtionssi
as to why the accused should be granted bail.

Things we can |l earn from Johndés situation: o |
physically assault someone, you are in trouble.
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Section 32 Considerations

Now that we have set our foundations in determining whether there is a presumption for or against bail,
no presumption at all, we must then move on to the application of s32 of the Bail Act.

The courtds primary coamiader aondssl i bhbedeygi dhaoagl
inhibited while the court works through its administrative processes towards the substantive proceeding (v
guilt or innocence is determined), are generally:

- The likelihood that a person willnotshowup court (or oOrespond to baji
- The risk that the person poses to the community

Conceivably, some applicanty not be so likely to fleepmrsea serious threat to the community, but may be s
high of a riskn another wathat it is not advisable to tee applicant go. Alternatively, the applicant may be a
risk to the community or likely to flee, but there may be contrary reasons of a lawful nature so that the apr
not remanded.

Il n such situati ons t,lhaabilyfoathelcourtto grant bailoe cordditongdnthy e ¢
used. This power is generally contained within Part 5 Div 3 of the Act.

The most notable provision is s36 (please se@)page

There are a few important things to note about s32.

The application ohis section is an artful one that is an invitation for an advocate to exercise his or her per
talents. The presumptions wil/l set t he c omued¢hatt

the indicia of 32 move the case fdretaccused inside or outside of a favourable grant of bail.

First, as is stated in the opening words to the section, the subsections of s3R@uigenattersto which
the court may turn its mind in an application for balil.

Secondly, the gravam&ins32 are four in number, and provide the considerations to which the court is to tu
mind, being considerations under s32(1):

- The li kelihood of the person oresponding t
- The interests of the accused.

- The possible threats to the commuihitiye person is granted his or her liberty.

- The person threat to particular persons if the person is granted his or her liberty.

Thirdly, the four main considerations are qualified in the remaining subsections of s 32. These later prov
the sedbn cannotbe ignored.

A fourth consideration, is the practical application of the section. In a moot before a teacher you may be
consider the entirety of the section as it applies to the facts of your particular case, like a chechlist.

necessary method of assessing your understanding of the section and the Act, which is what a teacher is
do. However, this may not necessarily replicate the way that a bail application would play out in a real cou
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32 Criteria to beconsidered in bail applications

(1) In making a determination as to the grant of bail to an accused person, an authorised officer or court shall tadmiitio ten&towing matters (so far as
they can reasonably be ascertained), and the fplioatiers only:

(a) the probability of whether or not the person will appear in court in respect of the offence for which bail is being lcavisigleegiard only to:
()t he personds background and c personother than art Ab@iginal person or anTabrres Straitdstandéer) by the t

history and details of the personds residence, eawp)landy ment and
(ia)t he personds backgyg,ouand iamdli catmend n(iitry tthe case of an Aboriginal
extended family and kinship and other traditional ties to plac

(i) any previous failure to appén court pursuant to a bail undertaking or pursuant to a recognizance of bail entered into before the commenceme!
this section, and

(ii) the circumstances of the offence (including its nature and seriousness), the strength of the evidbeqeegairetd the severity of the penalty or
probable penalty, and

(iv) any specific evidence indicating whether or not it is probable that the person will appear in court, and

(v) (Repealed)

(b) the interests of the person, having regard only to:

(i) the period that the person may be obliged to spend in custody if bail is refused and the conditions under which tihe fpetssld imccustody, and

(i)t he needs of the person to be free t olegpladvipearbeth,indr t he personébs

(iii) the needs of the person to be free for any lawful purpose not mentioned in subparagraph (ii), and

(iv) whether or not the person is, in the opinion of the authorised officer or court, incapacitated by intoxicatfomséngiiry drug or is otherwise in
danger of physical injury or in need of physical protection,

(v) if the person is under the age of 18 years, or is an Aboriginal person or a Torres Strait Islander, or has asabibfieotualrdentally #iny
special needs of the person arising from that fact, and

(vijyif the person is a person referred to in sect i oureafdBeribudnessofartye n
indictable offences of which thegmer has been previously convicted, the number of any previous such offences and the length of periods bet
those offences, and

(b1) the protection of:
(i) any person against whom it is alleged that the offence concerned was committed, and
(i) the dose relatives of any such person, and
(iii) any other person the authorised officer or court considers to be in need of protection because of the circumstaeges of the ca

(c) the protection and welfare of the community, having regard only to:

(i) the nature and seriousness of the offence, in particular whether the offence is of a sexual or violent nature ordssebdsisrtioe pse of an
offensive weapon or instrument within the meaning @rihees Act 19Gihd

(ii) whether or not the person has failed, or has been arrested for an anticipated failure aoeatsserabkle bail condition previously imposed in respect
of the offence, and

(iii) the likelihood of the person interfering with evidence, witnesses or jurors, and

(iv) whether or not it is likely that the person will commit any serious offence laeitey ain bail, but the authorised officer or court may have regard to
this likelihood only if permitted to do so under subsection (2), and

(v) if the offence for which bail is being considered is a serious offence, whether, at the time tral@gesbioibave committed the offence, the
person had been granted bail, or released on parole, in connection with any other serious offence, and

(vi) if the offence for which bail is being considered is an offence that involves the possessiom affessigEaveapon or instrument within the
meaning of th€rimes Act 190dhy prior criminal record (if known) of thesparin respect of such an offence.

(2) The authorised officer or court may, for the purposes of subsection (1) (c) (iv), have regard to whether or tieatttielietgon will commit one or more
serious offences while at liberty on bail if tfieeo or court is satisfied that:

(a) the person is likely to commit the offences, and
)t hat | i kelihood, together with the |ikely consequences, outwei gh:

(2A) The following matters are to be considarelbtermining for the purposes of subsection (1) (c) or (2) whether an offence is a serious offence (but do not |
the matters that can be considered):

(a) whether the offence is of a sexual or violent nature or involves the possession ooffsasif@anveapon or instrument within the meaning @rihees
Act 1900

(b) the likely effect of the offence on anyimi@nd on the community generally,
(c) the number of offences likely to be committed or for which the person has been granted bail or released on parole.

(3) For the purposes of this section, the authorised officer or court may take into acceigeraeyce information which the officer or court considers credible or
trustworthy in the circumstances and, in that regard, is not bound by the principles or rules of law governing tbEendtheissen

(4) In having regard to the details of resa, as referred to in subsection (1) (a) (i), of an accused person who is under the age of 18 years, the fact that the
does not reside with a parent or guardian of the person shall be ignored.

(5) The reference in subsection (1) (a) () toauaced per sonds residence includes a reference to

(6) This section applies to an offence to which section 8A, 8B or 8F applies, and a grant of bail to which section &S, dbeppiot prevent consideration
of any matter accepted by the authorised officer or court as relevant to the question of whether bail should not be refused.

(7) This section applies to a grant of bail to which section 9C or 9D applies, but does hobpsideration of any matter accepted by the authorised officer or
court as relevant to the question of whether bail should be granted under that section.

Having regard to s 3Reextract from the judgement of Sully Jin R v NéAppendix 1provides aletailed analysis of the relevant approach a court should take to the
application of the considerations.
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Conditions of Ball

Bail may be granted by the court conditionally or unconditionally. The matter of whether to impose conditic
relation to bail is considered by taking into consideration, amongst other things, the seriousness of the offe
charged, the accusedds prior history (criminal,
that may be relevant fdret courts determination.

The conditions in relatidn bail are set out in ss@BBof the Bail Act. The thrust of the conditions in relation to
bail is to ensure that the accused will:

Turn up for trial at the given date.
Not commit further breachestbie law while on liberty.

Not pose a threat to the community while on bail.

Undergahe proper treatment or rehabilitation where appropriate.

The issue of conditions in relation to bail need to be addressed realistically. It would not be sisettmtheop
court that a repeat offender charged with a serious offence should be granted unconditional bail. Similarly.
accused with an ongoing problem of drug or alcohol abuse would generally be required to undergo some |
rehabilitation or inteention as part of the conditions of bail.

Common conditions that arise in connection with the granting of bail include: curfews, non association ord
reside in a particular place, to undergo rehabilitation or treatment, and the depasitiegafabond.

As such, it is therefore advisable to have in mind appropriate conditions and make submissions to the cou
them as part of the application. Particularly in a moot your teacher will be looking for you to propose apprc
conditions.

The main sections in relation to conditions of bail are:

Section Application
36 This section provides the general condition in relation.to bail
36A This section applies in circumstances where a person would benef

treatment or rehabilitatiggmnogram. Conditions may be set in an
agreement to undergo the treatment per s 36A(2).

36B This section applies in circumstances where the court is minded tg
additionabail conditiongs to norassociation and place restriction
37 This section has an important tranche that speaks to the way in wh

court is to consider Bail Applications per s 73(1)(a) through (d). Fu
at s 37(2) the Actgvides that conditions shall not be imposed that a
any more onerous for the accused person than appear to be requir
the nature of the offence, the need for protection of the community,
the circumstances of the accused person.

37A This section places a restriction on the condition of passport surren
matters concerning the occasion of death



http://www.austlii.edu.au/au/legis/nsw/consol_act/ba197841/s4.html#bail_condition
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A final note on the Ball Act

The NSW Law Reform Commission is currently taking submissions from relevant stake hold=ib Aatthe
with an eye to reforming key aspects of the Act, as well as some minor procedural matters.

So yod Vjust learnt it, and they go and change it on you. How annoying.

The instructions provided by the Attortggneral are set out below:

Terms of referencePursuant to section 10 of the Law Reform Commission Act 1967, the Law Reform (
review bail law in NSW. In undertaking this inquiry the Commission should develop a legislative frame\
to bail in ampriate cases having regard to:

1. whether the Bail Act should include a statement of its objects and if so, what those objects shou
2.

whether the Bail Act should include a statement of the factors to be taken into account iardetern
and if so, what those factors should be;

3. what presumptions should apply to bail determinations and how they should apply;
4.

the available responses to a breach of bail including the legislative framework for the exercise o
discreth when responding to a breach;

the desirability of maintaining s22A;

whether the Bail Act should make a distinction between young offenders and adults and if so, w
should apply to young offenders;

whether special provisiorapgihptdd/ulnerable people including Aboriginal people and Torres Stra
cognitively impaired people and those with a mental illness. In considering this question particul
given to how the latter two categoriesubd jpeopédiistd;

the terms of bail schemes operating in other jurisdictions, in particular those with a relatively low
population, such as the UK and Australian states such as Victoria, and of any reviews of those ¢
any otheelated matter.

It is important to keep track of these developments as they may have implications on Bail Applications pra
and procedure either while you are studying or having entered the work force.

Submissions to the Law Reform Commission lveel¢o be received by various stakeholders and may be seer
the Law Reform Commission sub site of the Lawlink website (www.lawlink.nsw.gov.au).
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Appendix 1 - Extract from R v Newby

THE SUPREME COURT
OF MNEW SCUTH WALES
COMMON LAW DIVISION

S0LLY J
FRIDAY 27 JANUARY 2006

2006/37 - REGINA v MITCHELL JOHN HEWEY

The decision dbully Jn R v Newbglated to an application for Ballowinga charge of riot and affray arising
from the infamous Cronulla riots. In the aftermath of the riots, the NSW parliament introduced s 8Baiihto the
Act 1978NSW), a section that was to operate retroactively. Secpooviiesa presumption against the
granting of bail. His Honour's judgement addressed the issue of the sffdtgmfesumption.

The following transcripts are provided courtesy oh&dRrofessor, The Hon. Brian Sully Q.C.

Sefore considering in any particular sense what

s BD[3) says, it might be ussful to pause for a moment and

to observe some things that it does not say. Sub-section
(3} dmes not say that a person accused of an offence to
which this section appliss is not to be granted bail. If
I might respectfully say so, I entirely agree with the
observatisn put by learned Senior Counsel for the Crown
during the course of his submissions, toe the sffect that
one would hope newver toe see the day when a democratic
legislature would take away in that kind of peremptory way
the right of any citizen in custody to seek his releasg on
properly conditiconed bail.

It i=s occasionally, at least, worth remanbering that

J2TS0LS06 7
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the right of the citizen = pot Tthe privilsge of the

citizen, the right of the citizen — to seek his liberty.

even if conditionally, from custedy in which he iz at

sresent neld 1s 2 right which does not issue out of some

judicial whimsy of caprice. It is 2 right which is roocted

in the legal and constitutional convulsions that mar kad

the history of the United Kingdom in the sawventeenth

century. The jealous ragard of the law to protect the

liberty of the subject is a concern that was hammesred oatl

in a context where, it is worth remembering, the

constitutional pafadigm wWas the Divine Right of Kings, the

legislative paradigm was the Parliamentary Bill of

nttainder and the judicial paradigm was the Court of

gtar Chamber. it i= therefors to be understood that

parliament did not azdd in subs {3) the wards “unless the

person satisfies the Court t+hat bail should not be

rafused” simply for the sake of adding them. It is to be

assumed, That is to say, that Parliament intended that

evern in & case governad by 3 a0 there should continue to

repose in a Court of comperfent jurisdicticn a judicial

discretion, = not a judicial whim or & judicial fancy or &

judicial idicsynczasy, but 2 judicial disgretion, - to be

grercised judicially aocording to propel principle, in aid

of ensuring that the liberty of any subiect is not put at

risk except for good cause and in the absence of any other

just way of dealing with the particular offender in the

particular relevant context.
The words which Parliamsnt has ueed in subs (3) of

= 80 are not pecullsar to that section of che Bail Act.

J271/01/06 g
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Parliament has enacted over Lime a series of provizionsz In

which define in the

@

ss 8A, 8B and 8C, as well as in g BD,
aggregate, groups of offences which are seen by Parliament
as being so serious as to justify, nol The perempiory and
unwavering denial of bail, but the abrogation of the
normal presumption in favour of bail and its replacemesnt
by a presumption against bail, that presumption being
rebuttable by an applicant for bail who can bring hls case
within the words of, relevantly to this application,

subs (3} of s ED.

His Honour, after addressing the construction of the section, turned his mind to the mandatory considerati
contained in s 32.

In order to define correctly the matters which Then
need to be considered in terms of the other relevant
provisions of the Bail Aet it is necessary to have

recourse to s 32 of that Act. Section 32 is a complex

section and, if I may say, not, as I read it, a

particularly easy section to analyse and apply. Put very

gsimply it defirnes feour basic criteria by referance to

which in an crdinary case, that is Lo say a case 1ot

governad by such & particular provision as s 8D, a bail

application is to be adjudicatsd. It is necessary o

look, howewver briefly, at each of those criteria in the

context of the present matier.
The first prescribed criterion is the probability of

whether or not the person sesking bail will appsar in

Court in respect of the offence for which bail is being

considersd. That criterion is itself hedged about by

L27/01/048 1z

11
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limitations which are set out in five numbered sub-

paragraphs. It is not necessary to look at the detail of

them. It is sufficient to say that iIn my view ths
evidence in hand would not justify & refusal of the
present applicatien upen the basis only that were it to be

granted there i3 reason to think that the applicant would

not attend Court in answer Lo bail.
The second criterion has te do with what are

described a5 the interests of the perscon who is actually

making the applicaticn for bail. In relatieon te this

criterion also, the section hedges Lhe application of the

criterion around with particular limitations, six in
nurber

The first of them is related to the peried that the
goplicant for bail might be obliged to spend in custody if
bail is refused, and the conditions under which the
applicant would be held in that custody. In the presant
case I am in no position to say anything that is useful
about the period of time that the applicant might be
required to spend in custody Lf his pressnt application is
refused. I can take, I think, proper Jjudicial notice

based upon ocbservation and experience over many years in

this Court, that even in a fairly cut and dried kind of

factual case, as the present one seems to be, the odds are

that were pail refused, the applicant would continue in

custody for months rather than days.

The other hedging limitations on this particular
criterion do not, I think, have anv particular relevancs
to the case of the present applicant, znd nothing more of

27701706 13
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