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Introduction to Bail Applications  

In court procedure, there are a few broad categories of hearings. 
 
These are:  
 

1) Hearing of principle proceedings (usually a ôtrialõ) 
2) Interlocutory applications 
3) Appeals 

 
The first relates to the ultimate hearing before a court of the main issue over which the parties argue. It may be a 
trial or summary proceedings.  
 
The second relates to proceedings that occur in between the filing of the originating process and the handing down 
of the judgment in the case. These are the ôin-betweenõ hearings. Whereas the trial or summary proceeding will 
determine the ultimate issue to be answered, the interlocutory proceeding will determine a point that needs to be 
answered along the way.  
 
The third relates to the request of a higher court / tribunal for a review of a decision.  
 
For instance, let us consider the context of a criminal trial for murder.  The following hearings might have to be 
held  
 
(there would be others, which for simplicityõs sake have been omitted from this example). 
 
EXAMPLE S: 
 

1. Bail applications: hearing to determine whether the accused person should remain in custody until his 
or her trial is determined  

2. Committal proceedings: hearing to determine whether the trial for an indictable offence should 
proceed. 

3. Directions hearings: interlocutory hearing to monitor and ensure the preparation of the matter by each 
party and to coordinate procedural matters before the trial. 

4. Trial: the principle proceeding where the court determines the guilt of the accused. 

 
 
The lines between these types of hearings are not always easily identified.  
 
As can be seen from the example, a bail application is an interlocutory proceeding. It is not the final determination 
of whether someone is innocent or guilty of an offence with which they are charged. Rather, it is a hearing that 
must happen ôalong the wayõ. 
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What is Bail?  

 
 

Bail is defined in the Bail Act 1978 (NSW) (ôBail Actõ), to mean, òauthorisation to be at liberty... instead of in 
custodyó. 
 
A bail application is an application to a court or other authority, for the right to be at liberty and not held in 
custody. Bail operates in the context of the criminal law. Where one has been charged with an offence under the 
criminal law, then the relevant authority will have to determine bail (if relating to an offence stipulated in the NSW 
statutes this will normally be the police). The authority will have the right to refuse bail if certain conditions are 
met.  
 
However, the detained person always has the right to apply for bail. Whether or not this person will be ògranted 
bailó depends upon the outcome of the application of the Bail Act and the relevant general law.  
 
In New South Wales this area of the law is governed by the Bail Act. Any person about to undertake a bail 
application as a moot problem should at least scan the Bail Act as a whole, to understand its structure and process. 
Of course there provisions in the Bail Act that will always be the focus of the court in an application, namely: 
 

1. those relating to presumptions in favour or against the granting of bail; and  
2. those relating to the considerations the court may take into account when determining an 

application for bail 
3. those relating to the conditions which the court may impose on the granting of bail 

 
 
There are several important contextual items to remember about bail in New South Wales when trying to 
understand the topic: 
 

1. Bail was a dictated by the Common Law up until the introduction of the Bail Act . 
2. Originally, in determining bail there were two primary considerations: 

a. Is this person òlikely to respond to bailó, that is to say, is this person likely to show up to the 
hearing of the matter in which he or she has been charged?; and  

b. If this person is given his/her liberty, and released to the public, is there any serious threat to the 
community? 

3. While the above two considerations have remained as matters to which the court should turn its attention, 
there has been piecemeal (and sometimes not coherent amendment) to the courts bail considerations. 
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The Presumptions in Bail  

The Bail Act provides four general categories of presumptions in relation to bail. 
 
It provides certain categories of minor offences for which there is a right to be released, and also a general 
presumption in favour of bail for a range of offences. 
 
At the same time the Bail Act provides that in certain circumstances there will be exception to the presumption for 
bail, while in others, there is a presumption against bail unless exceptional circumstances exists.  
 
Letõs have a look at three examples: 
 
 
Example 1 
 
John was at the University of Western Sydney River Bar on a Thursday night. He overheard another patron saying 
words to the effect of, òthis bar sucks. They should name it just like the round house at UNSW; but call it the shit 
house, ôcause thatõs what it is; shithouseó. 
 
Johnõs university pride was aroused enough for him to feel the need to ôkeep it realõ. John says words to the effect 
of, òyouõre shithouse, ya stooge!ó after which he punched the other man in the face. Unfortunately for John, the 
other man was the son of the local area commander of the NSW Police Force stationed at Parramatta. John was 
duly charged with assault and brought before the Local Court at Parramatta for a hearing on bail. 
 
John has been charged with the offence of assault contrary to the Crimes Act 1900 (NSW) (ôCrimes Actõ): s61.  
 
The Bail Act list the offences for which there is a presumption against bail, and also offences which provide an 
exception to the presumption for bail. However, Johnõs offence is not listed within those sections, as such he has a 
general presumption in favour of being granted bail 
 
Therefore, unless there are other considerations brought within the courtõs determination by s32, the accused 
should be granted bail and retain his liberty till the matter is heard. 
 
Take note that the presumption in favour of Bail persists, however the matter is resolved; there is still an 
application of the s32 considerations.  
 
 
Example 2 
 
John assaults the other man, however instead of using his left or right fists (which he has named ôRomperõ and 
ôStomperõ respectively), he uses a Glock pistol to ôkeep it realõ. John has also been charged with causing harm using 
a firearm pursuant to s93 of the Crimes Act, attracting the operation of s 8B of the Bail Act, which further raises a 
presumption against bail.  
 
The effect of this is the opposite to that in Example 1, which is, that the starting point is to presume that bail will 
be refused unless, when the court considers the factors in s32, there is some reason not to keep John in custody. 
 
Example 3 
 
In this instance, not only does the victim offend Johnõs sense of UWS pride, but after slandering the fine tertiary 
institution, he turns to John and says, òyo mommaó. Apparently inferring insult from this disjunctive phrase, John 



W W W . U W S L S A . C O M . A U  

 
4  

picks up the nearest pool cue and in a fit of rage beats the other man to death. John is charged with murder, which 
enlivens s9C of the Bail Act, which raises a presumption against bail unless there are exceptional circumstances. 
John must have one or more very strong considerations under s32 in order to have his liberty granted in a bail 
application.  
 
 
Things we must keep in mind: 
 

- The starting point in a bail hearing is to determine where the rules relating to presumptions lie. 

- If the presumption in favour of bail is negated by one of the considerations in ss9, 9A or 9B, this 
produces a situation where there is neither a presumption in favour of or against bail.  

- If the act states there is a presumption against bail, there must be prevailing reasons based on s32 
considerations to warrant a finding in favour of bail. 

- If  bail is to be granted in only exceptional circumstances, there must be very strong considerations 
as to why the accused should be granted bail. 

 
 
Things we can learn from Johnõs situation:  òKeepinõ it realó is not a defence known to the law; and if you 
physically assault someone, you are in trouble. 
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Section 32 Considerations  

Now that we have set our foundations in determining whether there is a presumption for or against bail, or even 
no presumption at all, we must then move on to the application of s32 of the Bail Act.  
 
The courtõs primary considerations in deciding whether or not a personõs liberty should be deprived or 
inhibited  while the court works through its administrative processes towards the substantive proceeding (where 
guilt or innocence is determined), are generally: 
 

- The likelihood that a person will not show up to court (or òrespond to bailó) 

- The risk that the person poses to the community 

Conceivably, some applicants may not be so likely to flee or pose a serious threat to the community, but may be so 
high of a risk in another way that it is not advisable to let the applicant go. Alternatively, the applicant may be a 
risk to the community or likely to flee, but there may be contrary reasons of a lawful nature so that the applicant is 
not remanded. 
 
In such situations that fall into the ômiddle groundõ, the ability on the court to grant bail on conditions may be 
used.  This power is generally contained within Part 5 Div 3 of the Act.  
The most notable provision is s36 (please see page 7).  
 
 
There are a few important things to note about s32.  
 
The application of this section is an artful one that is an invitation for an advocate to exercise his or her persuasive 
talents. The presumptions will set the context in which the law operates, and it is the advocateõs job to argue that 
the indicia of s32 move the case for the accused inside or outside of a favourable grant of bail.  
 
First, as is stated in the opening words to the section, the subsections of s32 provide the only matters to which 
the court may turn its mind in an application for bail.  
 
Secondly, the gravamen of s32 are four in number, and provide the considerations to which the court is to turn its 
mind, being considerations under s32(1): 

 

- The likelihood of the person òresponding to bailó. 
 

- The interests of the accused. 
 

- The possible threats to the community if the person is granted his or her liberty. 
 

- The person threat to particular persons if the person is granted his or her liberty. 
 
Thirdly, the four main considerations are qualified in the remaining subsections of s 32. These later provisions of 
the section cannot be ignored.  
 
A fourth consideration, is the practical application of the section. In a moot before a teacher you may be asked to 
consider the entirety of the section as it applies to the facts of your particular case, like a checklist. This is a 
necessary method of assessing your understanding of the section and the Act, which is what a teacher is required to 
do. However, this may not necessarily replicate the way that a bail application would play out in a real court. 
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32   Criteria to be considered in bail applications 

(1)  In making a determination as to the grant of bail to an accused person, an authorised officer or court shall take into consideration the following matters (so far as 
they can reasonably be ascertained), and the following matters only: 
 
(a)  the probability of whether or not the person will appear in court in respect of the offence for which bail is being considered, having regard only to: 

(i)  the personõs background and community ties, as indicated (in the case of a person other than an Aboriginal person or a Torres Strait Islander) by the 
history and details of the personõs residence, employment and family situations and the personõs prior criminal record (if known), and 

(ia)  the personõs background and community ties, as indicated (in the case of an Aboriginal person or a Torres Strait Islander) by the personõs ties to 
extended family and kinship and other traditional ties to place and the personõs prior criminal record (if known), 

(ii)  any previous failure to appear in court pursuant to a bail undertaking or pursuant to a recognizance of bail entered into before the commencement of 
this section, and 

(iii)  the circumstances of the offence (including its nature and seriousness), the strength of the evidence against the person and the severity of the penalty or 
probable penalty, and 

(iv)  any specific evidence indicating whether or not it is probable that the person will appear in court, and 
(v)  (Repealed) 

 
(b)  the interests of the person, having regard only to: 

(i)  the period that the person may be obliged to spend in custody if bail is refused and the conditions under which the person would be held in custody, and 
(ii)  the needs of the person to be free to prepare for the personõs appearance in court or to obtain legal advice or both, and 
(iii)  the needs of the person to be free for any lawful purpose not mentioned in subparagraph (ii), and 
(iv)  whether or not the person is, in the opinion of the authorised officer or court, incapacitated by intoxication, injury or use of a drug or is otherwise in 

danger of physical injury or in need of physical protection, 
(v)  if the person is under the age of 18 years, or is an Aboriginal person or a Torres Strait Islander, or has an intellectual disability or is mentally ill, any 

special needs of the person arising from that fact, and 
(vi)  if the person is a person referred to in section 9B (3), the nature of the personõs criminal history, having regard to the nature and seriousness of any 

indictable offences of which the person has been previously convicted, the number of any previous such offences and the length of periods between 
those offences, and 

 
(b1)  the protection of: 

(i)  any person against whom it is alleged that the offence concerned was committed, and 
(ii)  the close relatives of any such person, and 
(iii)  any other person the authorised officer or court considers to be in need of protection because of the circumstances of the case, 

 
(c)  the protection and welfare of the community, having regard only to: 

(i)  the nature and seriousness of the offence, in particular whether the offence is of a sexual or violent nature or involves the possession or use of an 
offensive weapon or instrument within the meaning of the Crimes Act 1900, and 

(ii)  whether or not the person has failed, or has been arrested for an anticipated failure, to observe a reasonable bail condition previously imposed in respect 
of the offence, and 

(iii)  the likelihood of the person interfering with evidence, witnesses or jurors, and 
(iv)  whether or not it is likely that the person will commit any serious offence while at liberty on bail, but the authorised officer or court may have regard to 

this likelihood only if permitted to do so under subsection (2), and 
(v)  if the offence for which bail is being considered is a serious offence, whether, at the time the person is alleged to have committed the offence, the 

person had been granted bail, or released on parole, in connection with any other serious offence, and 
(vi)  if the offence for which bail is being considered is an offence that involves the possession or use of an offensive weapon or instrument within the 

meaning of the Crimes Act 1900, any prior criminal record (if known) of the person in respect of such an offence. 
 
(2)  The authorised officer or court may, for the purposes of subsection (1) (c) (iv), have regard to whether or not it is likely that the person will commit one or more 

serious offences while at liberty on bail if the officer or court is satisfied that: 
 

(a)  the person is likely to commit the offences, and 
 
(b)  that likelihood, together with the likely consequences, outweighs the personõs general right to be at liberty. 

 
(2A)  The following matters are to be considered in determining for the purposes of subsection (1) (c) or (2) whether an offence is a serious offence (but do not limit 

the matters that can be considered): 
 
(a)  whether the offence is of a sexual or violent nature or involves the possession or use of an offensive weapon or instrument within the meaning of the Crimes 

Act 1900, 
 
(b)  the likely effect of the offence on any victim and on the community generally, 
 
(c)  the number of offences likely to be committed or for which the person has been granted bail or released on parole. 
 

(3)  For the purposes of this section, the authorised officer or court may take into account any evidence or information which the officer or court considers credible or 
trustworthy in the circumstances and, in that regard, is not bound by the principles or rules of law governing the admission of evidence. 

 
(4)  In having regard to the details of residence, as referred to in subsection (1) (a) (i), of an accused person who is under the age of 18 years, the fact that the person 

does not reside with a parent or guardian of the person shall be ignored. 
 
(5)  The reference in subsection (1) (a) (i) to an accused personõs residence includes a reference to the residential address at which the person may generally be found. 
 
(6)  This section applies to an offence to which section 8A, 8B or 8F applies, and a grant of bail to which section 8C or 8E applies, but does not prevent consideration 

of any matter accepted by the authorised officer or court as relevant to the question of whether bail should not be refused. 
 
(7)  This section applies to a grant of bail to which section 9C or 9D applies, but does not prevent consideration of any matter accepted by the authorised officer or 

court as relevant to the question of whether bail should be granted under that section. 
 
 
Having regard to s 32, the extract from the judgement of Sully J in R v Newby (Appendix 1) provides a detailed analysis of the relevant approach a court should take to the 
application of the considerations. 
 

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1900%20AND%20no%3D40&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1900%20AND%20no%3D40&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1900%20AND%20no%3D40&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1900%20AND%20no%3D40&nohits=y
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Conditions of Bail  

Bail may be granted by the court conditionally or unconditionally. The matter of whether to impose conditions in 
relation to bail is considered by taking into consideration, amongst other things, the seriousness of the offence 
charged, the accusedõs prior history (criminal, mental and medical), the context of the crime and any other matters 
that may be relevant for the courts determination. 

 

The conditions in relation to bail are set out in ss36-42B of the Bail Act. The thrust of the conditions in relation to 
bail is to ensure that the accused will: 
 

- Turn up for trial at the given date. 

 

- Not commit further breaches of the law while on liberty. 

 

- Not pose a threat to the community while on bail. 

 
- Undergo the proper treatment or rehabilitation where appropriate. 

 

 
The issue of conditions in relation to bail need to be addressed realistically. It would not be smart to propose to the 
court that a repeat offender charged with a serious offence should be granted unconditional bail. Similarly, an 
accused with an ongoing problem of drug or alcohol abuse would generally be required to undergo some form of 
rehabilitation or intervention as part of the conditions of bail. 

 

Common conditions that arise in connection with the granting of bail include: curfews, non association orders, to 
reside in a particular place, to undergo rehabilitation or treatment, and the depositing of a surety or a bond. 
 
 

As such, it is therefore advisable to have in mind appropriate conditions and make submissions to the court on 
them as part of the application. Particularly in a moot your teacher will be looking for you to propose appropriate 
conditions. 
 
The main sections in relation to conditions of bail are: 

 

Section Application 

36 This section provides the general condition in relation to bail.  

36A This section applies in circumstances where a person would benefit from a 
treatment or rehabilitation program. Conditions may be set in an 
agreement to undergo the treatment per s 36A(2). 

36B This section applies in circumstances where  the court is minded to impose 
additional bail conditions as to non-association and place restriction 

37 This section has an important tranche that speaks to the way in which a 
court is to consider Bail Applications per s 73(1)(a) through (d).  Further, 
at s 37(2) the Act provides that conditions shall not be imposed that are 
any more onerous for the accused person than appear to be required by 
the nature of the offence, the need for protection of the community,  and 
the circumstances of the accused person. 

37A This section places a restriction on the condition of passport surrender in 
matters concerning the occasion of death  

 

 

 

 

 

 

 

http://www.austlii.edu.au/au/legis/nsw/consol_act/ba197841/s4.html#bail_condition
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A final note on the Bail Act  

 
The NSW Law Reform Commission is currently taking submissions from relevant stake holders on the Bail Act 
with an eye to reforming key aspects of the Act, as well as some minor procedural matters. 
 
So youõve just learnt it, and they go and change it on you. How annoying. 
 
The instructions provided by the Attorney-General are set out below: 

 

Terms of reference: Pursuant to section 10 of the Law Reform Commission Act 1967, the Law Reform Commission is to 
review bail law in NSW. In undertaking this inquiry the Commission should develop a legislative framework that provides access 
to bail in appropriate cases having regard to:  

1. whether the Bail Act should include a statement of its objects and if so, what those objects should be;  
2. whether the Bail Act should include a statement of the factors to be taken into account in determining a bail application 

and if so, what those factors should be;  
3. what presumptions should apply to bail determinations and how they should apply;  
4. the available responses to a breach of bail including the legislative framework for the exercise of police and judicial 

discretion when responding to a breach;  
5. the desirability of maintaining s22A;  
6. whether the Bail Act should make a distinction between young offenders and adults and if so, what special provision 

should apply to young offenders;  
7. whether special provisions should apply to vulnerable people including Aboriginal people and Torres Strait Islanders, 

cognitively impaired people and those with a mental illness. In considering this question particular attention should be 
given to how the latter two categories of people should be defined;  

8. the terms of bail schemes operating in other jurisdictions, in particular those with a relatively low and stable remand 
population, such as the UK and Australian states such as Victoria, and of any reviews of those schemes; and,  

9. any other related matter. 

 
It is important to keep track of these developments as they may have implications on Bail Applications practice 
and procedure either while you are studying or having entered the work force.  
 
Submissions to the Law Reform Commission were had to be received by various stakeholders and may be seen at 
the Law Reform Commission sub site of the Lawlink website (www.lawlink.nsw.gov.au). 
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Appendix 1 - Extract from R v Newby 
  

 
  
 
The decision of Sully J in R v Newby related to an application for bail following a charge of riot and affray arising 
from the infamous Cronulla riots. In the aftermath of the riots, the NSW parliament introduced s 8D into the Bail 
Act 1978 (NSW), a section that was to operate retroactively.   Section 8D provides a presumption against the 
granting of bail. His Honour's judgement addressed the issue of the effect of such a presumption. 

 

 The following transcripts are provided courtesy of Adjunct Professor, The Hon. Brian Sully Q.C. 
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His Honour, after addressing the construction of the section, turned his mind to the mandatory considerations 
contained in s 32. 
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W W W . U W S L S A . C O M . A U  

 
13  

 


